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Backing of bargaining rights
a major victory for labour

Organized labour scored a major victory this past June when the Supreme Court of Canada ruled
that collective bargaining is covered by the Charter of Rights and Freedoms.
In its ruling, the Court affirmed that Charter provisions guaranteeing the right to association
apply to the collective bargaining process.
“The freedom of association guaranteed by the Charter includes a procedural right to collective
bargaining,” the Court said. “The grounds advanced in earlier decisions for the exclusion of
collective bargaining from the Charter’s protection do not withstand principled scrutiny and should
be rejected.”

New addition
to Coughlin’s
consulting team
Coughlin & Associates Ltd.
President Brian Bockstael is pleased
to announce the appointment of
Amy Craddock to the company’s
consulting team.
Amy has over eight years of
experience in the financial services
industry. For seven years, she
held a variety of positions in the
group underwriting and insurance
administration operations of
Manulife Financial in Waterloo,
Ontario.
Most recently, she
served for just over one year as
group benefits technical consultant
for one of the country’s largest life
insurance and financial services
brokers.
A 1999 graduate of McMaster
University, Amy has a Bachelor
of Science degree in Mathematics
and Statistics. She has also earned
the Group Benefits Administration
(GBA) designation of the Certified
Employee Benefit Specialist
(CEBS) program. 

The ruling followed a case where a number of British Columbia-based health care unions
attempted to overturn a 2002 provincial law that erased portions of their collective agreements.
The unions’ efforts were overruled by British Columbia’s courts but were backed by six out of the
seven Supreme Court judges hearing the case.
Various union groups, the Canadian Labour Congress and the provinces of Alberta, Ontario and
New Brunswick all were granted intervener status during the hearing.
British Columbia now has 12 months to re-write the health care legislation that resulted in the
court action. The original law allowed the province’s hospitals to contract-out clinical services
performed by unionized workers. It also eased lay-off rules, cut benefits for laid-off workers and
tightened bumping rights for senior employees facing lay-off.
It also stopped unions from raising these provisions in future contract negotiations.
While the ruling was a positive one for labour groups, it has the potential to protract labour
negotiations, according to legal experts. Since the Court essentially upheld the terms of negotiated
contracts, it could mean that the addition of new rights or benefits into labour agreements could
take longer or be more contentious now that negotiated terms are backed by constitutional
guarantees. 
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Survey reveals value and contradictions of benefit plans
How much is your benefit plan worth to your employees or
members?
At least $20,000 a year, according to the latest Sanofi-Aventis
80%
Healthcare Survey.
80%
70%

In its 2007 survey of 1,700 group insurance members60%across
Canada, more than 61 per cent of respondents said that
they
50%
would pick an employee health benefit plan over as much
as
40%
$20,000 in cash. This is the third year in a row that30%
survey
respondents overwhelmingly preferred a benefits plan to20%
a large
10% and
cash sum. The result is virtually unchanged from the 2005
0%
2006 surveys when $6,000 and $11,000 respectively were used
as
trade-off values.
According to the study, more than 25 per cent of those who
preferred employee benefit plans said that they recognized that
medical or drug costs could exceed $20,000 during a major
illness. Another 18 per cent noted that they preferred peace of
mind and security to a cash incentive. Another nine per cent
confessed that they need a benefits plan since they would likely
spend the $20,000 on something else. Other reasons, such as
family coverage, convenience, lower costs or preference for specific
coverages such as dental, LTD or life insurance protection were
also given.

While plan sponsors may relish the fact that the employee benefits
they provide to their members and employees are considered more
valuable than cash, the Sanofi-Aventis survey revealed a major
contradiction. While up to 61 per cent of employees appear to
78%
recognize
that
an illness or accident could cost over $20,000 in
70%
medical or drug bills,61%
most thought health benefits plans cost their
employers little or no money. 51%
50%
49%
According to the reported data, 29 per cent of respondents —
almost one in three — felt that benefit plans cost their employers
19%
nothing. An additional 24 per cent estimated the cost at under
$2,000 per year. For plan sponsors, this data could indicate that
greater education about the costs of benefits is required.

How much do benefit plans
cost your employer each year?
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As in previous surveys, drug coverage continued to top the list of
favoured coverages, with 80 per cent of respondents categorizing
it as “very important”. Dental coverage and long-term disability
insurance followed closely behind at 78 per cent and 70 per cent
respectively. Coverage of herbal or naturopathic medicines was
least favoured. Its endorsement rate was only 19 per cent.
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29%

14%
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Despite their apparent ignorance of the cost of benefits, employees
still indicated a willingness to pay some portion of their benefit
costs. A total of 78 per cent of respondents felt they “have an
Zero
$1 to $1,000
$1,001 to $2,000
Over $20,000
obligation
to help my$2,001
employer
control$10,001
the costs
of my employee
health
$5,001 to $10,000
to $20,000
to $5,000
plan”, an increase of five per cent from last year.

Over the past few years, many employers have reduced or
eliminated health benefits for retirees. As late as June 20, 2007,
the Globe and Mail reported that more than half of Canadian
employers plan to eliminate
post-retirement health and dental
4%
13%
benefits
in the near3%
future. While these cuts have
reduced employer
11%
exposure to risk and reduced plan costs, most respondents 29%
to the
For the majority of recipients, 55 per cent, that sense of obligation 13%Sanofi-Aventis survey expect to continue to receive health benefits
amounted to a willingness to pay up to 20 per cent of premiums
from their employer after retirement. Nation-wide, a total of 54 per
for services not covered by provincial health care plans.
cent of respondents confirmed
that belief while only 44 per cent
26%
responded negatively to that question.

What percentage of the premium for services
not covered by the provincial health care
plan would you be willing to pay?
4%
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Since most benefits plans terminate at age 65 or retirement, this
again suggests there may be a “disconnect” between employee
perceptions and the realities of their benefits plans.
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When you retire, do you expect your
employer to continue to provide access
to your employee health plan?
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Like all national surveys, key data in the Sanofi-Aventis study
vary widely by province, age and work experience of respondent.
An electronic version of the complete Sanofi-Aventis Healthcare
Survey can be found at www.sanofi-aventis.ca 
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Major shakeout
coming in
American DB
markets, report
says
While defined benefit pensions
have received a strong endorsement
from Canada’s bank governor, the
private sector in the United States
is about to dump such plans.
According to The Coming
Shakeout in the Defined Benefit
Market, published by McKinsey
& Company, a New York-based
international business consulting
firm, 50 to 75 per cent of US
private sector employers will freeze
or terminate their defined benefit
plans within the next five years.
The McKinsey report warns that
new pension rules scheduled to
take effect in 2008 will restrict
employers’ ability to calculate or
contribute to their defined benefit
plans. The report says that even
with today’s more liberal reporting
and funding regulations, S&P
500 companies were forced to
contribute over $228 billion US
between 2002 and 2005 to fund
their pension liabilities.
They are unlikely to be open to
repeating that exercise in order
to comply with more stringent
regulations that require plans
to report and fund major new
liabilities.
Plus, with many defined benefit
plans now in healthier positions
than they were in 2005, plan
sponsors may attempt to freeze or
“lock-in” their recent financial gains
and either adopt more restrictive
pension policies or convert to
plans that reduce their exposure
to equity market fluctuations and
valuation liability. 

Dodge endorses multi-employer pensions
Bank of Canada Governor David Dodge says that small employers should consider forming
multi-employer pension plans (MEPPs) to provide defined benefit pension (DB) plans for their
employees.
In his second endorsement of DB plans in as many months, Mr. Dodge said that MEPPs plans
offer increased pension portability for employees and reduced risks for employers.
“If structures such as large multi-employer pension plans could be created, employers could pool
both costs and risks, making it easier for smaller employers to sponsor defined benefit plans,” he told
delegates at the Conference Board of Canada’s 2007 Pensions Summit.
The bank governor sited the Ontario Municipal Employees Retirement System (OMERS) as
an example.
“After all, municipalities in Ontario pooled together to form OMERS,” he noted. “We should
examine ways to construct similar pension arrangements for private sector employers.”
OMERS is one of the nation’s largest, and most influential, pension plans.
He went on to caution that rules regarding the legal ownership of plan surpluses are required
so that “the plan sponsor that owns the risks also owns the benefits from taking those risks.” The
tax treatment of contributions that occur when plans have an actuarial surplus should also be
reviewed, he said.
“Putting these plans on a sustainable footing involves strengthening the legal, regulatory, accounting,
actuarial and economic frameworks that determine how these plans operate,” he said. “If we
get it right, these changes would give sponsors the appropriate degree of flexibility to manage risk
effectively.”
In May, the governor strongly endorsed defined benefit pensions, saying that the plans “can
mitigate a number of risks to individuals, businesses and society as a whole. An effective defined
benefit pension system is a tremendous asset for individuals and employers…” 
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Ontario rejects
private knee
replacement
surgery
The Ontario government has said
“no, thanks” to a private hospital
that offered to perform 1,500 knee
replacements at a cost of $1,000 less
per knee than that provided by the
public health care system.
According to reports published
in the Globe and Mail, Don Mills
Surgical Unit Ltd. of Toronto
offered to perform the surgeries at a
cost of $5,800 per case, $1,082 lower
than the government now spends on
knee replacement surgery.
The province’s Health Minister,
George Smitherman, rejected the
proposal stating that he could not
support for-profit private health
care. Acceptance of the proposal
could have opened the door to a
parallel privately based health care
system, according to a government
spokesperson.
Had it been accepted, the hospital’s
proposal would have saved the
province more than $1.6 million
and reduced wait times for knee
surgeries in the Toronto area.
The provinces of British Columbia,
Alberta and Manitoba allow the
contracting of medical services
to private providers to reduce
wait times for selected surgeries.
The average wait time for knee
replacement surgery in Ontario is
307 days. 
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Subrogation: Dull subject turns into
hot issue in court
The right of subrogation is one area in group insurance contracts and employee
booklets that is usually relegated in most readers’ minds to the realm of technical
jargon.
However, for a disabled New Brunswick woman, the fine points of the legal
definition of that term has resulted in a decade-long struggle with her group
insurer that was finally resolved this spring in New Brunswick’s Court of Queen’s
Bench.
The case originated in 1992 when the woman was disabled in a motorcycle
accident. She was age 46 at that time.
Under the terms of her employer’s long-term disability (LTD) policy, she was
eligible to receive 60 per cent of her monthly earnings to age 65 to a maximum
of $3,500 per month. In her case, that amounted to $427 per month.
However, her case became complicated when, in 1996, she successfully sued the
driver of the motorcycle for loss of future income to age 65 and was awarded
$143,000 by the courts. Upon receiving the award, the insurer then notified
her that it would no longer provide the monthly LTD benefit since the legal
settlement covered for her loss of future income. In effect, the company took
the position that its LTD policy paid an indemnity to her and, as such, could
exercise its right of subrogation to offset the income she would receive from the
award.
The woman disagreed, arguing that the contract did not provide for termination
or reduction of benefits when an insured received compensation for loss of future
earnings.
The court agreed with the woman. In its judgement, the court ruled that the
LTD contract was not a contract of indemnity. The woman, it said, was not
required to prove loss of an amount in order to receive the LTD benefit and the
insurer did not first make the full payment of the LTD benefit (ie. to the amount
owing to age 65), the two legal requirements of an insurer exercising its right of
subrogation. Instead, the court said, the insurer’s claim amounted to a claim for
reimbursement.
“Any right to reimbursement [for funds] collected from a third party must be
a contractual right provided for in the policy and the policy contained no such
provision,” the court ruled.
With the court ruling, plan sponsors should expect insurers to pay closer
attention to the issue of subrogation and its definitions in LTD contracts and
booklet wording. 
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Fast facts
•	Finance Minister Jim Flaherty says that
he may introduce legislation to eliminate
unfunded liabilities within the Canada
Pension Plan (CPP). In the 2006 federal
budget, Mr. Flaherty proposed using
a portion of the federal government’s
annual surplus to help fund the country’s
national pension scheme. However, the
provinces objected to the plan.
		Paying off the unfunded liabilities could
result in a reduction in the combined
employer-employee contribution from
its current rate of 9.9 per cent of
yearly maximum pension earnings to
5.5 per cent.
•	Approximately 400 federal government
retirees in Quebec have received more
than $7 million in pension overpayments.
The average overpayment amounted to
$18,000, according to reports published
by the Calgary Sun. Only $1.1 million
has been recovered to date.
•	In any given workweek, approximately
8.2 per cent of full-time employees are
absent for personal reasons, according to
a study by Statistics Canada. In 1997, the
absence rate was 5.5 per cent. The rate
does not include women on maternity
leave.
•	The following provinces have joined
Ontario and submitted legislation to
eliminate mandatory retirement: Nova
Scotia; Newfoundland and Labrador;
British Columbia; and Saskatchewan.

•	Canada Post reports that its pension
plan earned a 14.3 per cent return in
2006, returning the plan to full solvency.
The pension plan assets amounted to
$14.4 billion at the end of last year.
It covers 74,000 active and retired
members.
•	The United Kingdom has approved
the sale of varenicline, also known
as Champix®, smoking cessation
medication. The prescription drug,
which costs almost $350 for a 12-week
treatment, has a success ratio three times
higher than traditional medications.
•	“Peternity” leave may be the newest
employee benefit to reach your workplace.
According to data compiled in the United
Kingdom by PetPlan, a pet insurance
provider, 35 per cent of its customers took
at least some time off during the year to
care for sick or ailing pets. The Bank of
Scotland and other major UK employers
now have policies granting employees
time off to care for sick or dying pets.
As well, pets are now included in many
companies’ bereavement policies.

changes negatively impacted their trust
in their organization’s management. Plus,
35 per cent said the reforms resulted in a
negative view of their organization, with
16 per cent saying that they no longer
intended to stay with their employer.
•	Number of new cancer drugs introduced
to the Canadian market in 2005: 24.
Number approved for use by province:
British Columbia, 21; New Brunswick,
15; Quebec, 14; Saskatchewan, 12;
Newfoundland and Labrador, nine;
Manitoba, nine; Alberta, seven; Ontario,
six; Nova Scotia, five; Prince Edward
Island, four.
•	The value of trusteed pension fund
assets jumped seven per cent in 2006 to
$915 billion. Employer and employee
contributions totalled $35.9 billion,
a 16 per cent increase from a year
earlier. 

•	An on-line survey conducted by Towers
Perrin indicates that one in five plan
sponsors have changed their organization’s
retirement plans in the past 18 months.
Another 16 per cent plan to make changes
to their plans in the coming 18 months.
However, the changes have not been well
received by their members. A total of
37 per cent of members surveyed said the

PPN update
•	The Raymond Arseneau Pharmacy
(formerly Care Pharma Drug Mart), of 2768
Laurier Street in Rockland, is no longer a
member of the Coughlin & Associates Ltd.
Preferred Provider Network.
•	The Medico-Dental Pharmacy, at 1750
Russell Road within the Perley-Rideau
Veterans’ Health Centre, has joined the
Coughlin PPN. Their phone number is:
613-526-7205.
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